Deeds: They’re Not Just for Playing Monopoly

By Gary Schero

Most of us had our first experience with holding the deed to a property when we learned how to play Monopoly as kids. Those colorful pieces of paper were very simple and we all knew what they meant: that we “owned” a piece of property. Once you start buying real property, you realize that deeds are not quite as simple as that and that it is wise to understand more about these important pieces of paper. 


The basics of a deed are fairly easy to understand. A deed is a legal instrument by which the ownership of a piece of real estate is conveyed from one party to another. The deed, also referred to as the title, contains the names of seller and the buyer and a legal description of the property in question.  The seller signs the document and the authenticity of that signature is then notarized by a notary public. Finally, the document is filed with the land records office in the county in which the property is located. 


Where things start to get more complicated is in the fact that, if more than one person is purchasing the home, you must declare the form of ownership in which the property will be held. 

Each form of ownership has advantages and disadvantages, depending on your particular circumstances and how you want the property to pass if you die, sell it or, if married, get divorced.

According to the American Land Title Association, the national trade association of the title insurance industry, there are three main ways in which property is held. They are:


Joint Tenants – This form of ownership involves two or more persons who hold title to real estate jointly, with equal rights, to share in its enjoyment during their respective lives with the provision that upon the death of a joint tenant, his/her share in the property passes to the surviving tenants, and so on, until the full title is vested in the last survivor. A joint tenant cannot legally sell or encumber his/her interest without the consent of all of the other joint tenants.   


The benefit of this form of ownership is that individuals who are not married obtain the right of survivorship enjoyed by married couples. Thus, the surviving joint tenants receive the deceased joint tenant's interest without having to go through probate proceedings. All judgment liens, deeds of trust, or other liens that exist against the deceased joint tenant's interest in the property are eliminated.


Tenants in Common (also known as Tenancy in Common)  – In this form of ownership, two or more persons in whom title to a single piece of real estate is vested in such a manner that they have a common or equal right to possession and enjoyment of the property, but each holds a separate individual interest or estate in the property. Each owner may sell or encumber his/her respectful interest or dispose of it by will, and if he/she dies without leaving a will, his/her heirs inherit his undivided interest.


According to RealtyTimes.com columnist M. Anthony Carr, unmarried property owners usually use tenants in common as their form of ownership. A tenant in common may sell his interest without approval of the other owner and, unless specified otherwise, the law assumes you meant to have equal ownership. 


Estate by Entirety – This option is only available to married couples and is based on the ancient legal theory that a married couple is one entity. Unless specifically stated differently in the deed, ownerships vests in the couple as though they were one person. Upon the death of either the husband or wife, full title passes to the survivor, without needing to go probate or other legal action. If a divorce occurs, tenancy by the entirety automatically converts to tenants in common.


Consult your attorney as to which ownership form is best for your situation. Watch for next week’s column, when I’ll talk another important topic related to the title of your property, title insurance.  
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